198 Brecks Lane
Wilmington, Delaware 19807

October 3, 2008

VIA ELECTRONIC MAL, FACSIMILE
AND FEDERAL EXPRESS

Gregg E. Wilson, Esquire

New Castle County Department of Law
87 Reads Way

New Castle, DE 19720-1648

Re: 20 Montchanin Road, Christiana Hundred
Deed Restriction Amendment Application

Dear Gregg:

I understand from Dick Beck (acting on behalf of The Kennett Pike Association) that the
County Law Department is considering legal aspects of the pending application to amend the
deed restrictions for 20 Montchanin Road, which is the address of the former headquarters of
Columbia Gas Systems.

To assist in your deliberations, please find enclosed copies of Affidavits executed by
former Chief Justice E. Norman Veasey and Rodman Ward, Esquire. Former Chief Justice
Veasey represented Columbia Gas Systems at the time when the restrictions were made and
recorded, and Rodman Ward, Esquire, represented residents in the community who brought a
lawsuit opposing the rezoning of the land from residential to office.

The lawsuit filed on behalf of the community was ultimately dismissed in reliance on changes
that were made to the prior restrictions for the community’s protection. Whereas the restrictions
initially offered by Columbia Gas to support its rezoning application were enforceable solely by
New Castle County Council and could have been amended solely by New Castle County
Council, the restrictions as re-drafted and re-recorded added The Kennett Pike Association and
the Hagley Foundation as expressly named third party beneficiaries with enforcement rights and
powers.

The applicant, 20 Montchanin Road LLC, has neither sought nor obtained the consent of
either The Kennett Pike Association or the Hagley Foundation to the proposed deed restriction
amendment, Evidently the applicant has misread the deed restrictions, and based on this
misreading has concluded that words allowing County Council to approve an amendment to the
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deed restrictions without the consent any “other party,” means that the consent of the KPA and
Hagley is not required.

However, as confirmed by the enclosed Affidavits, it was never intended that the
restrictions as re-drafted and re-recorded to resolve the lawsuit and pave the way for rezoning of
the property, could unilaterally be amended by County Council for the purpose of changing the
protections which The KPA and Hagley had been empowered to enforce. That would have made
the addition of The KPA and Hagley illusory. The reference to “other parties” in the revised
restrictions for amendment purposes means nothing more than parties who are not expressly
named in the revised restrictions. It does apply to The KPA and Hagley Foundation

Based on the enclosed Affidavits as well as the obvious purpose of the restrictions, I
respectfully request that you advise the Land Use Department to reject further consideration of
the application for deed restriction amendment unless and until the applicant obtains the consent
and approval of The Kennett Pike Association and The Hagley Foundation, or convinces a Court
of competent jurisdiction to hold that such consent and approval is unnecessary.

Sincerely,

(L b | e -
Allen M. Terrell, Jr., Esquire

Enclosures

ge: Councilman Robert Weiner
New Castle County Department of Land Use
The Eleutherian Mills-Hagley Foundation
The Kennett Pike Association
Pamela Scott, Esquire

RLF1-3327994-1












AFFIDAVIT OF RODMAN WARD, JR.

STATE OF DELAWARE )
NEW CASTLE COUNTY ) >

BE IT KNOWN, that on this _fffj day of October, 2008, Rodman Ward, Jr.,
personally known to me, the undersigned Notary Public, appeared before me and
affirmed the following to the best of his knowledge, information and belief:

1. My name is Rodman Ward, Jr. I am a member of the Delaware Bar and a
resident of the State of Delaware, and make this Affidavit in support of the rights of The
Kennett Pike Association, Inc. (the “KPA”) and the Eleutherian Mills-Hagley
Foundation, Inc. (“Hagley”) under the Agreement Declaring Restrictions dated January
17, 1969, and recorded in the Office of the Recorder of Deeds in and for New Castle
County, Delaware, in Deed Record Y, Volume 81, Page 155, a copy of which is
appended hereto as Exhibit A (the “Final Restrictions™).

2. The Final Restrictions were made and recorded by Dorcas Van Dyke Farquhar,
Donald K. Farquhar (the “Farquhars™) as record owners and by Columbia Gas System
Service Corporation (“Columbia”) as beneficial owner against 35.595 acres of land
fronting on Montchanin Road in Christiana Hundred, New Castle County, Delaware (the
“Land”), that Columbia had contracted to purchase and was seeking rezoning from a
residential designation to an office designation so that it could serve as the site of
Columbia’s corporate headquarters. E. Norman Veasey, Esquire, who was then an

attorney with Richards Layton & Finger, represented Columbia Gas.



3. Hoping to allay community concerns, the Farquhars and Columbia had made
and recorded an earlier Agreement Declaring Restrictions dated September 9, 1968,
which was recorded in the Office of the Recorder of Deeds in and for New Castle
County, Delaware in Deed Record K, Volume 81, Page 221 (the “Initial Restrictions™).
A copy of the Initial Restrictions is appended hereto as Exhibit B. The Initial
Restrictions were enforceable only by New Castle County Council.

4. In opposition to the proposed rezoning, I filed a legal action in my capacity as
an attorney with the firm of Prickett, Ward, Burt & Sanders. The lawsuit was settled and
dismissed when the Farquhars and Columbia agreed to refile the Agreement Declaring
Restrictions with certain changes. One of the most significant changes was the naming of
KPA and Hagley as third party beneficiaries having rights to enforce the Final
Restrictions.

5. The understanding and intent of the residents whom I represented, and, I
believe, of Columbia and the Farquhars, was that KPA and Hagley would have the power
under the Final Restrictions to protect the community in accordance with the express
terms of the Final Restrictions as written and recorded. It was not intended that County
Council could nullify this protection simply by amending the restrictions without the
consent of KPA, Hagley and Columbia.

6. The statement in the Final Restrictions indicating that no “approval of any
other party” would be required to amend the restrictions, referred to any other party not
expressly named in the Final Restrictions, and was not intended to apply to KPA and

Hagley, which had been added as expressly named as third party beneficiaries in order to



assure the community that its rights under the Final Restrictions as written would be
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protected.

Rodman Ward, Jr.

WITNESS MY HAND AND SEAL OF OFFICE the day and year first above

written.

) A e ) DS = VO oC 29 —
Ll A ) T J T

Notary Public

Print Name: L E7HA K. domeey>

My Commission Expires:

LETHA K. COMEGYS
NOTARY PUBLIC
STATE OF DELAWARE
RPB/105793-0001/1955163/1 My commission expires April 15, 2012



“FINAL RESTRICTIONS”

Agreement Declaring Restrictions
Dated January 17, 1969

Deed Book Y, Volume 81, Page 155

EXHIBIT A

TO AFFIDAVITS OF

NORMAN E. VEASEY, ESQUIRE
AND
RODMAN WARD, ESQUIRE
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YHIB AGREEMENT by end ketween Daras Van Dyke Farguhar

WITNESSETH: *

DI

* (Calumbla) party of the second part;

R

Bt 20

STRI

" {owner) ard Danald K. Farquhar, has husband, partes of the Uras part

_ and Columbla Ges Systam Barvics Corporation, & Dalawars qorporation

T * WHEREAE dwner holds (as simpls Htls 12 & curtaln paroel of lapd

located in Christiona Hindred, New Gastls Ceunty, Dalawara consistmg 0
e of 35,535 acrqs morn or lass (herainaltar referted to 83 “the land”® e logel . it

A ‘deseription of which L amached herato and nade & pon haroof as Bxhikit AL

WHEREAS-Ihe land L8 the subject matter of § cartain optlon agreement

o " undar whish ewnsr la the optlanar and Columbls {8 the boraBicis} aptiones,
and vnder which Calumbia has an opilon i purchssa the Lnnd wavidoed,
. u_‘mong"gghu candltong, that thara shall bo & {Inal rezonirg of the }un.d o

to & zoning claxajfication sultadle for Columbia's pmposed uxe of the Iapd] .

WHEREAS Columbia prosantly lntends tq use the land for the A

deflned, .

Ql 8yxtem with opan landscaping:

'!quu_aabh futurs an the axecutive headquartars nlfize batlding of Columbly -,

with tha land, upon the elfsctlve dats hereofay tho sama {2 herainafier )

° "Final Restrictions" - Ek_hibit A

' W}EH!’,_AS"‘- Calupbia wishea, i.o iar as 17 pagtisabla, te melntala 0
., * the area kmmediately suroundlng tha lang as g:lmg'._ulg l.qw,den'llw_ el
‘-‘ r ; rall,c.!gnd.ﬂl land; . ] ] o :.f_-.-'..
. o WHEREAS owner and Colunhia desifa wlm!ari;y 0 plage urow o .

""" the laid tha restrictions hareinalier coatained 1o be cavenanid funning e
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NOW , THEREFORE, In cansldsradon of one (51.00) dollar and

_for othar goed and valusble canaigeratton tn hand patd by parties of the

{irat part to party of the secand part, recelpt of which {a harsby acknowladged, ©
and for the mutual covenants and undertakings heratn axpressed) 1t (s '
sgrmed as follows:

1. Thesa rastdctions shall bacome effactiva upon thelir [iking in the
Glfice of the Recomar of Daeds of New Castie Couaty. Izhen raatzictions

shall remain tn effact a¥ fong as the land ts zoned 0-2 or ts aquivaient

a8 the ssme may bo congtitutad [rom time to tima is the Zowing Coda af

. Naw Castle Caunty and & long a» there shail be no sdditlonal restratnt

Impqud upan mdeh 0-2 wae emepl a3 provided haretn,

2. The lo/ms heralnamr referrad to In these mlmcuann shail ba_

" the sams as deilned ln the Codd a9 &f the iH&Eﬂ?G dats of thasa routriotions .

3. HNotwithstanding any peovialen in the Coda, no use shall be

[y

pecmittsd on the land excapt sn aﬁ'l:o. butlding end asccassory uawd lhar;tq;

_srovided, howavar, nathing contakned harein shall prohihit tamporary

bulldings and tamporary storage of matarinis during censtruction and
vending much.ln-u Inside the saclozed building for the convenlence of tha
ocgupents thereof,
4 In oddluqn to olﬁer reatrictions and limitatlone Lmposed by
ths Cod-, the iollowing restrictions shall ba applled 1o the land:
(2) ™he minlmum lot elze shall ba the entirn scroagn i
of tha Iand {lgaa any portion thereof which may at any tima -
b: condemned or agquired by public aut.horlly), ’ .

’ (h) e tolal ground floor ama of the butlding lhal.l aot
sxx:ued 1.7 acres,

{0} The height ot lhu bullding shall pot mead {sxclusive -
<f bazemany cithar twa plorler of forty (eat, :

" "Final Restrictions" - Exhibit A - .




& Tbon n;:u-b:danq |hqu be covananis running with the hnd.

mny are for the benefit of an Caxtla Caunty, The Knunan Pike Jinqcu-

t&on. Ine., a Balawars Corparntion, and uu l&nds apd tansmants af

Elautharian Mllh-Haqloy chndaunn Inc., & Dalawars Carparation,

& ..

adjacent 1o the lands to which these restrictions apply. Such restrictions ) N

LNt

]
oy

o

may ba apforcad by any one of the {arsgolng. No :_nod.lﬂcauon,

;avman or amn’ndrngnt_ol"nny of tha leregolng reatriations may ba made

excapt with tha zpproval of the banelicial ownar of the land and the New

eCasila County Councl! aftar publio nalce and public haaring; pravided,

” 'hewevar, nothing contained horain shall by consuund t3 requirs tha upin'wnl

of any other-parsty lor such mnd‘iﬂca‘ltan, revision or amsndmant. Nothing

*7 sentzined heraln shall preclide a ozonling of the land to asother zanlng

'chnsmcauon In accatdanca with the then prevalllng procedures far auch

razaning, and In the avent of sny such resaning ‘these reatrictions shall

becama vold and of na further forca ﬁnd: effact.

IN WITNESS WHEREQF, the punles hava harsunto gat their hands

0. .
and zsals this [’] day of January, 1969, ] ’ -

lSJ.qned, ‘Sealad and Dellvered

&M@g@smu ,
Dgproas Van Dyke Farguhar
@.«_‘ L= %,.Q* {EEAL}

-Donn!.d K. Farquiier v

COLUMBEIA GAS SYSTEM SEAVICE
CORFARATION \ 3

fl'

-~
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“INITIAL RESTRICTIONS”

Agreement Declaring Restrictions
Dated September 9, 1968

Deed Book K, Volume 81, Page 219

EXHIBIT B

TO AFFIDAVITS OF

NORMAN E. VEASEY, ESQUIRE
AND
RODMAN WARD, ESQUIRE



mm Ann.z:amm b_y md butvun Dorcu Vu\ Dykn Parquhar

. ’-'.'_(omer) A.nd Donald E. l’nrquhn.r, her hn:b.nd, pastes of  the tirat

et curponr.:.on (Columbia) party of the macend pare; .
L. vmmsxm-
PR . VHEREAS ownar holda fes sinple title :o s eartain pa.rcal
. ot 1and igeated in Christisna Hundrsd, New Castle (.'nunty, Delavua
comintn& of 35.595 acrea mn or ‘lesa (hereinatter relarred to

’ ‘_ as "tha 1and®, » legal dencription of which ‘s attached hersto
and made & part hereof as'BXhibdit A); , ' ) k-
YHEREAS the land 18 tha subjact uttar of a csrtain o;ti;m

l.gruuent under Yhich awnar is the ap!:iunor and Golumbln 18 tne

" benaficial opticnee, and under which Golumbia has - option to° '
purchase the land provided, amang other condition.a‘. that theze .
shall be a final rezoning of 'the land to a zoning cluasification ’
. suitabls for Columbia's propossd’usa of the land; ' ' g
! ‘ °  WHEREAS Columbia's propq:ed uee of the lsnd, 11’ re-cned,
. contamplntn an e.xecur.ive orfice building with open 1md_ucnp1ns
; ( ror the ure of the corporate executive headqua.z-tera of Gnlumbilj
. o mmm ewner dnd Columbi.s dasire valuntarily. to placé
upan tha land the rastrictiona hereina.rtnr contained to ba ° o
covenanta ruaning with. the land, upon ‘tha effective date hareof '
-_' ! as thé same 1s-hereinarter defined. ' PR
HOM, THEREFORE, in cannidﬂutian of ane ($1.00) dollar
T ’ anﬁ tor other gnad and valusble coasideration in hand paid by i
»-pai"tiu of thu first part to puty of the asaopd pa.rt, recaipt ot~ ’ 4‘._
" which is beredy scknovledged, and for the gutual covensnts and - - |
’ . nndarta.kingl heretin axpremsed, it 1a agraen AN rfolipwsy

1., Tas date upen which thess rest 1-..tiena shall baeoma '

. efrectivs ghall he the date upon which final nction has been taken ’

"Initial Restrictions"'- Exhibit B T



‘ county (hersinafter refsrred to as Fihs Code™). Thoss .

‘of matarizls during construction cnd vanding machinas insfde the = .

- I “ueh=61 pu220 s
by the New Castle County Couneil end the County Executive -
(pro'vj.dad auch f£insl nctl:on shall hava been taken on or beforae
January 16, 1969) adopting Grdipance 3-25+68-6-& rezoning the land
to the 8-2 crassirj.c&iiqn -under the Zoning Cude of Hew Castlis

restrictions shall remain im affect as long As tha land ig zaned -
0-2 or 1tz squivalent as tha same may be constitutsd frox time '
to time in the Zonlng Code of New Castle County and a& lang ‘a&

thare ehall be no additlonal reetraint imposed upon such 6-2 uBe

¢

'uxcept aa provided hereln.
3., The terms harslnafter referred to £n these .
raatrictions shall be the sane ss dafined in the Code a5 of the -
effactive dats of thase rueeue.t.l.ﬂm.. . Lo
3. Notwithstanding any provisiocn in the Cods, no usa -
shall be percitted ‘on the land excapt an office’ bullding and
ATCEYPOTY UBSEER thereto; provi.dad , Jiowever, nothlné contalied

herein’ shall prohibit temporary duildings and teuwparary atorsge

"enclosed bullding for the convenlenca of the oscupants -thereof.

4. In nddition to other restrictions and iimitations ¥, _
lerpos'eA: by éﬁh, Cods, the rolloving rastri:tiunn' shall be ‘Appliad,' t
to the land: ' '
: fa) The minioum lot size shall be the entire . v |
screage of the land (less any portion thersef which -

ray at time bo condemncd or acquired by publie -
a.ut.hor!.:‘;;'; o -

e b) ‘The total ground floor area of tho bullding
shall nat exvead ).T acras;

T ic)' e haiglt.of the building shall not exceed’

excluslva of dssecment) eiihar two storien of
» ‘Forty faet, S

) ‘5. Tmess restrictions shall be covenants runalng with Y
éhu 1and. They are for the benafit of -Nw Castle County and mey
ve enforced by New Zastls County. No modification, revision or’ ..
~amendmsnt of sny of the 'rorn.guiné regirictions m.s.y ba wada .
‘eXeapt "Hitl"l tha 'apprnvul af the benaricif.l owner of the land and _-
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. »..
- the Haw -cuue County caune.u aftap pubnc notice -nd publ:.a- o

T hu.rin.g; proyidad, howavery mthing containad herain shsn ha

. o:onntrnnd tc raqu.lro tus &ppro‘(al of any other party for’ auch
N Anudlticatiun, raviuon or mnndmant.

Hothlng contai.ned, harein
7 SR, .alu.l:l. prucluda [} rezon.i.ng af tha hnd to anothar toning
T T -

for such re:un.l.ng, and in the ovent or any - such ro:nnmg theu k‘

rntrintiom nhul boeone vcid, and of nc "urther ram:a Jand
etfagte. * . .

., IN ¥ITNB33 Hmsor the partin hava hareunto gat thair
ha.nds and sull thh V‘dny ot Baptembar 1958

"Signed, Sealed & Delivared : : S
in the Prosance gf: -

SRR

" COLUMBIA OAS SYSTEM BEIWICE
* CORPORATIOR




